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The unanimous/pllEiqEdecision of the Tribunal is rhar the anplications are dj_smissed.

REASONS

I The applicarrts, Mr Armour'anci Mr l,i ewton contend that they have been
unfairly dismissed by the respondents, the University of Keele Studens Union.
The applicants were employed as respectively the manager and assistant
manager of the bars at the students union at the university. Mr Armourrs
employment commenced in 1958 and I'tr i'iewtonrs in 1978. Mr Armour vas not
manager for the whole of the period of his employment but he was for the
greater part of the nearly 15 years that he was employed by the respondents.
ih"y ,".L both dismissed with effect on the J August 1984. They were
requj-reci to ]eave their employment with i-mmediate effect and to hand over
the keys etc in their possession, but in due course they vere each paii the
appropriate payment in lieu of notice in accordance with the statutory
provisions as to length of notice to which each uas entitled together with
holiday pay and al.l- remuneration due to them up to the J August incl-uding
certain overtime payments.

2 The respondents admit dismissal. Therefore i.t is for them to
establish that the reason or principal reason for dismissal is a reason
whi.ch under the provisions of section 57 of the Enployment Protectbn
(Consolid.ation) Act 1978 can make a dismissa.l- faj.r. If that is established,
then we have to apply seclion 57(J) as amended by section 5 of the
Employrnent Act f98O ana decide nhether in the circumstances incl-uding the
size and adninistrative resources of the employer's undertaking (that,
of course.' is the respondents' undertaking) tirey acted reasonably or
unreasonably in treating the reason for the dismissal as a sufficient
reason for dismissaf. a:rd that question must of course be determined in
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acco:'dance with equity and the substantial merits of the case.

) The respondents do not in their Notices of Appearance
paragraph 4(b) state the reason for dismissal as being vithirr one
of the provisions of seetion 57 inso many words, but refer to a
statement which was read out by a Mr Harris a mernber of the committee
r+ho chaired the extraordinary meeting of the comnittee held on the
] August which decided upon the dismissal of the respondents. It
is i-n these terms:

rrfie have carefully considered this matter both
in terms of the main issue of stock report
deficits and the other matters you wish us to
take into consideration.

You have a clear responsibility for stock and
cash receipts. The ) deficit stock reports
which have not been ex^olained to our satisfaction
are in the light of the warnings you have been
given 6qrounds for dismissal.

f am bound to tell you that the cornrnittee has
decided that as from this date you are dismissed
as a result of lack of caoability in control of
stock and cash in the period under revien
February/June 19E4 as evj.denced by professional
stocktakers reports.

l.1r Dorricott wi]1 nake arrangenents to pay you
any outstanding entitlements at a future date.

Ue are bound to ask you to leave your keys today,
after you have coflected your personal- property
and after ve have asreed the level of cash float.

A11 members of staff, on dismissal, have the
right to appeal to a General l'{eeting.rl

This statement makes it clear that the respondents in this case
contend that the reason for disnissal nas a reason fall-ing within
sub-section (2)(a) of secti.on 57, a reason u,hich reLated to
capability or qualifi.cations (but qualifications do not arise in
this case) of the emp)-oyee for performing work of the kind nhich he
was employed by the employer to do.

4 The evidence in this case took a full J days to hear, although
not very many witnesses vere called. The respondents called ]
rritnesses, a l'{r Dcrricott vho is the permanent secretary of the
Students Union but not a member of the comnittee and vho was not
therefore a party to the decisi.on to dismiss. Mr Derricott is not
actually an employee of the union, but of the university. The second
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witness they ca1 }ed was a Mr Harri.s to whom I have already referred
who became a member of the committee early in June of 1984 and who
chaired the meetins of the I August, and their third witness was
Miss Frjcker who has since early June been and remains for a year
no doubt the cresident of the students uni.on. Hiss Fricker had
been a member of the committee prior to the new committee taking
office in earlv June. Mr Harris had not. It would apnear that
ther^e wa-s a very large chanse in personnel amongst the committee
members each year so that there was very 1ittle continuity apart
from that provided by Mr Derricott in his position as an adviser.
The only'witness cal]ed on behalf of the applicants was Mr A.rmour.
Mr Newton the other app}icant did not give evidence. We do not
think that it would be right to draw any inference adverse to the
applicants because Mr Newton was not called to give evidence. It
is unusual for an applicant in a case of this kind not to give
evidence, and maybe if the aoplicants had been 1egal}y represented
we,eould have been tempted to draw some sort of adverse inference
from the fai,lure to call l'1r Newtcjn, but we certainly do not think
that it would be rieht to do so in the circumstances of the present
cases.

5 The respondents have, of course, to establish the reason
for dismissal. There is no positive onus of proof ei.ther way under
section rTS) as amended. One of the matters that we have to take
into account in applying section 5?3) as amended if it arises are
the procedures adopted by the respondents. The respondentsl
procedures have been seriously cri.ticised in the present case and
we will say more about that in due course. It has to be born in
mind that the statutory pr.ovisions do not actually refer to
procedures and it is clear from the decision of the Employment
AppeaL Tribunal in the case cal-Ied fcel-and Frozen Foods Ltd v.Jones
(fg8l) ICR 17 that the substance of the case and matters of
procedure shouLd not be put in uatertight compartnents and that the
trj.bunal should look at aI] the circumstalces including procedures.
In other words, the approach vrhich has certainly often been the
approach of industri,al tribunal-s to ask itself when applying section
5?3) (or the statutory predecessors thereof) two'questions, namely
(i) b/as dismissal prina facie reasonable on the facts, and then if
it answered that q[estj-on in favour of the employers, (ii) Uas the
procedure proper and if not did it make any difference (British
Labour Pumo Co Ltd v Byrne) is not really the corect approach.

5 fn very many cases which come before these tribunals there
is no dispute as to the reason or principal reason for di.snissali
it being accepted that it Has a seetion )/ reason, naybe conduct,
maybe capability, maybe redundancJr ald the essential question
leavi.ng aside remedy which the tri.bunal has to decide is the
application of section 57(J) as amended. fn the present ca6es,
hor+ever, it is not accepted that the reason or principal reason
for the dismissals was the reason relied upon by the respondents
and therefore we have to make a positive finding on that point.
There is a great deal of documentary evidence in this case vhich
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in a sense rnakes it easier lo keep the statement of the reasons
for our concfusions reLatively brref, because the documents do to a

Iarge extent soeak for themselves. The essential background to the
cases is that from February 1!84 until the date of dismj.ssals there
were :egular and quite sipnificant deficiencies disclosed by the
stocktakes professional.l-y carried out apDroxinately once a month,
except the very last stocktake relating substantially to the month
of July in whj.ch there was a surplus. 'lhe formal- written stocktakers
report relatine to that stocktake was not available until after the
] Augjrst. but it is not in dispute that both the applicants and the
respondents were when the decision to dismiss was announced avare
as a result of a verbal message from a representative of the
stocktakers that there would be a surnlus disclosed by that report.
The principal stocktakers. invofved were a firrn called David Ha11 & Co,
although the respondents have si.nce changed to another firm called
North West Computer Services who did make a reDort relating to a
period when the applicants were still employed by the respondents,
but that report was not to hand when the decision to dismiss was
made. There was al-so one report from a firm ca11ed Hichael Fallows
& Co who were brought in as a sort of check to the reports being
made by David Hal-I & Co. Ihe figures shown in David Hall's reports
are summarised on the last page but two of the Exhibit R2 nhich
contains that firm's stock reports from Septernber 1982 until their
l-ast report for the period ended the 2 August 1984. That summary
shows that from September 1982 until January, that is the ]1 January
1t84 there were both surpl-uses and deficits but substantially they
cancelled each other out, and on the basis of the evidence before
the tribunal did not seriously concern the then committees. The
real probl-em arode from February 1!84 onwards, and everyone in this
case has accepted that it is not mere coincidence that this has
happened since the installation of metered purrps instead of the more
old-fashioned free-fJow pumps in the respondentsr bars. It has, in
effect, been accepted that the probabilities (no-one obviously
car say it is a certainty) but the probabitities are that there had
been deficits, probably regular deficits before that but these were
conceaLed by the fact that with the free-flow type of supply there
was probably short measure in a large number'of the pints and hal'f
pints of draft beer being sold to the persons using the bar.

7 It is clear that it was plainly impossible for the
applicants even when they were both on duty, and they nere not both
on duty whenever the bars were opened, personall-y to supervise
the bar staff employed by the union. There uere a nunber of bars
in regular use, although the actual number depended upon the
particular day and of course also on whether it was term tine
or vacation. But clearly it would have been possible for bar staff
who, apart from one supervisor (there vas only a supervisor in
1984) nere students themselyes employed on a part-tine basis,
to use the colloquial expression, have rrfiddledrr '*ithout any
actual know)-edge or connivance by either of the applicants. Thie
rrfiddling[ cou1d have been done by not recording sales on the
ti1l and pocketing the cash received or, by giving drinks to friends.
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and others without receiving oayment at all, or maybe in other ways
such as, for example Dre-sumably stealinrr a bottle of spirits (or
by a combination of these). This is not therefore one of those
cases, and rndustrial tribunals are not unfamiliar with them, where
there is simpJ-y a club steward and one other person (very often the
steward's wife) who have complete control of the bars and therefore
i-f there is a deficit, then prima facie (unless there has been
somethj.ng like a break-in) timGI-T; responsibLe not necessarily
because they have been dishonest but in some way either in the
actual serving in the bar or of course in failing properry to check
that the deriveries purporting to be made by the breweries arrd other
suppliers have in fact been made. stocktaking is based on the
records provided as to purchases and therefore a short delivery can
be one of the reasons which can produce a deficit.

8 the tribunal j,s in no doubt that the reason vhy on the
J August the respondents' committee decided to dismiss each of the
appricants was because they honestly be) eved that they were both
of them failing properly to perform thei'r duties. A failure properry
to perform duties may rerate to capability or may relate to conduct
or it rnay be a combination of both factors. Cases of this kind arequite common. shrewsbury tribunar have consistently directed
themselves on these lines. subject to question5of procedure, if the
poorness of the performa-nce made it reasonabre to disrniss .it rirl
be fai.r and it matters notrHher it r'as due to conduct or lack of
capabi.lity or a combination of the two, nor does it rnatter that the
employer thought that it was due or principarly due to capabirity
but the tribunal think it was conduct or principally conduct or
vj-ce versa. This direction has not yet been cha)-lenged on appeal.
The respondents have established to our satisfaction that the reason,
not merely the principal reason but the sole reason, for the.dismissal
was a reason relating to the capability of each of the applica:cts
for performing work of a kind which they vere ernproyed to perforn,
and therefore we proceed to consider the application of section j?O)
as amended. The Committee thought, rightly or wrongly, that the
reason for the defi.cits was that the appli-cants (uotir of then)
both l-acked capability properly to perform teir duties.

g Consi.derable criticism has been made as to the procearr"""
adopted by the respondents. The details do appear in t-he d.ocumentsr
and it is not necessary therefore to go in to a great deal of detaii
in this decision, but there are four meetings of the cornmittee
which r shourd mention. There bras a meeting on the lJ April of what
r wilr refer to as the old comrnittee vhich neeting was attended by
both appricants. They had been informed by a memorandum of the
10 April from Mr Derricott of this meeting and in that nenorandum
they were reminded, because of course they knev the basic facts on
that point already, that the stocktakerrs report for the period
to the 29 l{arch showed a deficit of €,1 ,12t.12 which followed a
reoort for the previous month showing a deficit of fl742.4L.
Followiug that meeting the applicants were sent a memorandun dated
the 1J April also signed by Mr Derricott which r do not propose to
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reaci out when li.vinq this decision but j.t is an important docunnent
ani naturalty the tribunal has borne in mind the whole of its
contents. There was a furth*r meeting of the comrnittee on the
I1 June, and f cuote from the too of the minute of it ilto di-scuss
the situation concerning the bar.rr That was a meetin!: of the new
conmjttee. and the anolicants r*ere invited to attend that committee
meetin,q. and di d attend althoug'h they were not of course nresent
durinr the whole of the meetinc. The commi-ttee decided that it
would not make a finaL decision at that time as to whether. or not
the appli.cants should be dismissed. They have been criticised in
this case for adopting that line, it being pointed out by Mr Bamford
on behalf of the applicants and correctly pointing out that on the
ba-cis of the first two numbered sentences of the memorandum of the
'l z A*-j 1 ^ ^t +,. ^L) ^eL ra a or '.otion had ar^i.sen (because there had been two further
deficits) which on the basis of that memorandum could have led to
dismissal-. It has been surgested that the reason, or at any rate
one of the reasons, an important reason, why no deci-sion to dismiss
was made on the 1J June was because it would have been very
inconvenient to the respondents to have dismissed the applicants at
that time just over a fortnight befor-e the end of the summer terno
and, of course, of the academic year, when the bars were likely to
be exceptionally busy. It was also suggested that the committee
desired to avoj.d.the possibility of an appeal by the applicants to
a general meeting of the students that term. Undoubtedly it would
have been very inconvenient to have dismissed the appl,icants at
that tine, and it was certainly very much easier from the practical
point of view to dismiss during vacation, especi.ally the long
vacation, but whilst it may be that the possi.ble inconvenience could
have had some infl-uence on some of the committee, ve are satisfied
that the maj-n reason why the'new committee decided not to take any
drastic action at that stage was because they felt it would be
premature to do so, more particularly as the great majority of thern
v/ere new to their responsibilities and really had 1ittle opportunity
of exercisi.np a considered judgement. He do not doubt that if the
respondents had at that stage decided on dismissal, Mr Bamford
would have seri-ously criticised their action as prenature and unfair,
and we do think that there woul-d have been a lot of weisht'to be
attached to such a critici,sm.

10 There vas a further meeting on the 28 Juty called to
consi,der further deficits which had been shown on the stocktakersr
reports, and the applicants were called to that rneeting. Again, it
vas suggested that a decisi.on had already been made to dismiss, but
ve do not accept that. Ue think that this was a nreeting sensibly and
proper')-y called to see if there was any reasonabLe erplanation for
the continuing deficits and that no decision h/as made then or indeed
until the J August which was the day when the applicants Here
notified of their immediate dismissal. Nor do ve think there is any
significance to be drawn from the fact that it was decided to hold
that further meeting on the J August. Obvi.ously it vas desirable
that there would be no undue further delay and it simply happened
that the J August was a reasonably convenient date, albeit being the
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long vacation it would have been too much to expect that there would
not be a consj,derabl-e number of members of the committee, including
as it haprened, the President Miss Fricker who was in the united
states, who could not attend that meeting. rn our view and we think
it right to emphasise thi.s, the committee (both the o1d cornmittee
and the new committee) did their utmost to ensure that the
appticants had fair hearings, were given full opportunity of stating
their cases and gl.ving any explanations they coul-d of what on the
face of it was obvi-ous1y an unsatisfactory situation, and in our
view the respondents' procedures cannot reasonabl_y be criticised.
ue are in no doubt that the committee which made the decision
genuinery and completeiy honestly beli.eved that the applicants were
not doing their work properly and had been given quite a long period
of time to try and show that they cou1d, although indeed the committee
could not real-l-y put their finqers upon where it was that things
vrere qoing wrong. rt is clear, of course, that there could have been
dishonesty somewhere. rt was not then and never has been suggested
that any of the coinmittee beLieved that there was any disho""-ty uy
erther Mr Armour or Mr Newton and the fact that they were given their
appropriate payments in lieu of notice is, of course, indicative that
these a:^e not cases in which the respondents were at one time
suggesting that there had been dishonesty, albeit when the proceedings
were brought decided to rely upon the capabitity head of section
57 and not the conduct head of it.

11 So we have to turn to consideratj_on of section j?(il as
amended. rt is ouite clear that we are j.n this case dealing with
what can be cal]ed, and we do not intend any offence, amateur
emoloyers. rndustrj-al tribunals are not unused to deal_ing with
amateur employers con:prising club committees. A1l sorts of clubsr.
working men's clubs and conservative c1ubs, Labour ctubs, [o1f clubs,
perhaps in some parts of the country (thougn not here) yacht clubs,
and more particularly r myself as chairman have sat on a very
considerable number of such cases and undoubtedly we have heard a
significant nurnber of such cases in which the committees have
behaved in a maaner which is quite contrary to norma-l-]y accepted
practices and have sometimes assumed that because something has
apparently gone wrong it must be the stewardts fau1t, and it is
certainly far from unknown in cases of this kind for the steward to
be called in and told he i.s sacked without being given any chance
rrhatsoever to erplain. But these respondents certai.nly did not fall
into that error. They did their best in our judgrnent to give the
matter careful consideration and a fair hearing to the applicants.

L1 It is obvious to those of us, a1_1 of us it i.s not just
myself, who have heard this type of case that the respondents through
their committees lacked experience and eryertise in bar nanagenent.
There are quite a lot of questions which ne ourselves would we
think from our erperience of hearing these cases have thought to ask
and other steps which rre nould have taken before deciding on dismissal.
For example, and this is simpry an exarnple, it nould ceriainly have
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been sensj.bLe and helpfu] to have sought guideness from the brewery
or breweries who supplieci beer as to what allowances.should be
riven to the bar manar:ers for spillase and wastage as a result of
the need to draw off (appar-entlv a harf pint of stare beer each
ti-me when a bar was to be opened) from (the applicants allege but
we do not necessarily accept this) alr the rrpulrsrr. Breweries have
much exoerti-se in these matters. The'r 6ie, normally at Ieast, not
merely supply beer and other bar qoods but aLso run managed houses,
and have obviously far more exDertise thal these respondents and
indeed far nore expertise than the commi.ttee of the ".rur"gu small
cl-ub, albeit the.knowledge of these matters of a conventional crub
comnittee is 1ike1y to be considerably greater and wider than thatof a comnittee of students. rt could be that if the respondents had
been what r cal-l professional employers He would have taken the
vi.ew that they -should have made certain further enquiries before
deciding that enoush was enough and that the tine had come r*hen
they should terminate the applicantrs,enployment. But it does seem
to us that these two cases are very much cases in vhich we shourd
bear in mind the amendment to section 5T contained in section 5 of rggo nc.(not the onus of proof amendment but the amend,ment requiring us to
take into account all the circumstances including the size and
administrative resources of the respondentsr undertaking) which r.re
think must be regarded as simply the students union, troi th"
university. l/e have according)-y come to the conclusion that the
respondents reasonably and honestly took the vien that both the
aoplicants were not reasonably canable of performing their contractual
duties and that it was reasonable to terminate their employment on
that ground.

t3 rt was emphasi.sed right at the beginning of this case that llwas not suggested that any valid distinction couLd be drawn betveen-
Mr Ar-mourts case and Mr Newtonrs case. lde cart ouite see that there
are cases involving a rnanaper and an assistant nanager, or for
exampl,e a club steward and assistant steward, in which a distinction
could be drawn, and it might be said that the assistant could not
reasonably be regarded as at faul-t because he was nerely folloving
the procedures laid down by his immediate superior. .But this case
has not been out before the tribunal as being such a case and the
only reasonably approach in these circumstances is to reach the
same conclusion as to both applicants. criticism has al_so been
made of the aopeal procedures. The applicants had a right of appeal
to a general meeting of the students, and there was an emergency
general meetrng held j.n october at vhi.ch that appeal was rejected by
a substantia) , albeit not by any means overwhelming majority. rde
do not think that there is any reason to take the viey that there
was anything inoroper in the way in nhich that meeting was conducted.
It is a very odd, and we would have thought exceedingly unsatisfactory
form of appeal, one which is quite different from any forrn of appeal
which any of us had previousrlf encountered, and we have arl been
sitting on these tribunals for a very long time (myself indeed before
the right not to be unfairly dismissed rras first enacted rrith effect
on the 28 February r9T?) uut if you are going to have a rieht of
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apoeal in thjs form. then it does not seem to us that really it
could have been handled i,n an1' di f ferent wa-r'. Certainly it wouLd
have Deen uholly imoraeticable to have dealt with the matter at an
o: dinarv genera'). meeting of the students union. The only reasonable
course was to hold an emertrenc'r meeting which was in fact done. It
mu.st be borne in mind of course that in most cases where a decision
is made by a committee, that decision is final. It would certainly
be verv unu-sual (we have never- known such a case) for an errDloyee of
a club to have a right of apoeal aeainst dismissal from the club
committee to a general meeting of the club which is oerhaps the
nearest analory ve can think of to the present cases. Possibly
thought eoulci be given to trying to arrange some more practical
method of dealin,q with an appeal, but that is the method which was
p:ovided for. It would certainly not be rj.ght to find that there
was anythine wronpS and unfaj,r in Droviding no other method, and it
is not therefore a factor which we reqard as relevant to our
conclusi ons.

l4 We have aLso naturally borne j-n mind that it would seem that
deficj.ts are stilI continuing despite the appointment of a new
managcr and assistant manager, and it maybe that something that
no-one has thought about is resoonsible for these deficits, or that
indeeci there is still, and always has been, pilfering on quite a
large scale i.n some form by student bar staff. But ve are not
concerned in this case to make a deci.sion as to whether or not either
Mr Armour or Mr Newton actually lacked capability properly to perforr
his work, only whether the respondents reasonably and honestly
beli.eved that to be so which ve think they di.d. It is, indeed,
obvious from his owrl evidence that Mr Arnour also l-acked expertise
in certain fields. His urethod of dealing with the till roll and
cash takings left it seens to us much to be desired, but equally
there was an amateur approach we think by the respondentsr committecs
over, it would seern, many vearsr in the way in which cash recei.pts
were handled.. A Tanner not in accordance with the common practice
in cl-ubs, and other places where there are cash receipts taken, eg
in a shop till. 3ut perhaps the explanation for this is partly
because much to our surorise we learnt that in a sense notwj.thstanding
hi,s 15 vears with the respondents Mr Armour is aLso an amateur -r,ithoul
other experience in the Licence trade, and indeed except for the last
I years or so appears to have been holding down or trying to hold
Cown two fulI-time or nominaliy fu11-time jobs. So may be, but itis
really speculation not relevant to our decision, he had got into
sone slack habits owing to nany years of trying to do more than any
reasonable person coul,d do day in day out year in year out.

For these reasons we are ouite satisfied that the respondents
have established that the reason for dismissal was a reason within
section 57(2) (a) and we'also find that they acted reasonably in
disrnissing for that reason dismissal being vithin the reasonable
responses of a reasonable employer and decided upon in a reasonable
manner with procedures appropriate to this rather soecialised forn
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it is our duty to di.smiss both

15 For the sake of comnLeteness Iadd a few words. I{e accept
unhesitatingly the evidence on matters of nr imary fact given by all
three witnesses for the respondents. They are aII persons of
considerable education which the applicants are not. l{e do not
acceot their evidence for that reason. We have all had cases in
whj.ch witnesse.s of educatibn have been obviously either unreliable
or even telling deliber^ate lies and we have preferred the evidence
of other witnesses in the same case without their educational (or
social) advantaoes. ilut the resoondentsr witnesses were clear and
careful and olai.nly we thoucht trying to be absolutely accurate in
thei-r' evidence and fair to the apolicants. Without, it is hoped,
causinp offence to anyone e1se, the Chajrman thinks it right to
observe that he thought Mr Harris was, in lawyer's language, one of
the best anci most intelligent but absolutely fair witnesses he has
ever heard in the course of 4O vears litigation experience as an
advocate or in judicial office.

A4 I 'trL4.+*
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